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PART 1 5 1 - Acquisition of Title to Land in Trust 



"Sec. ^ SlffiPARTA-PtlRPOSE, DEFINITIONS; GE3^RAL " * 

ISl.lWhat is the purpose of this part? 

151 .2How are key terms defined in this part? 

151.3TO what types of transactions does this part? 

151 .4How does an individual Indian or a tribe apply to have title to land conveyed to the United 

States in trust? 

151. 5How do we process a request? 

15 1.6H0W do we proceed after making a decision on a request? 

151.7 When does the land attain trust status? 

1 51 . 8 Will we accept and hold in trust an undivided firactional interest iu land for an individual 
Indian or a tribe? 



~ SUBPART B- DISCRETIONARY AGQlHSITiGNS QF4TTLE— 

151.9. What information must be provided in a request involving land iaside a reservation or 

inside an approved Tribal Land Acquisition Area? 
15 1. 10 What criteria will we use to evaluate a request involving land inside a reservation or inside 

an approved Tribal Land Acquisition Area? 
1 5 L 1 1 Can an individual Lidian or a tribe acquire land inside tiie reservation boundaries or inside 

an approved Tribal Land Acquisition Area of another tribe? 

SUBPART C - MANDATORY ACCEPTANCE OF TITLE 
OFF-RESERVATION 
151.12 What information must be provided in a request involving land outside a reservation or 

outside a Tribal Land Acquisition Area? 
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151 . 13 Can an individual Indian acquire land outside Ms or her own reservation? 

151. MWhat criteria will we use to evaluate a request involving land outside a reservation or 

outside an appfovedTriBalLan ' " — 



SUBPART D - MANDATORY ACQUISITIONS OF TITLE 

151.15 What information must be provided in a request to process a mandatory transfer of title 
into trust status, and how will we process the request? 

151.16 Can our determination that a transfer of title into trust status is mandatory be appealed? 

SUBPART E - TRIBAL LAND ACQUISITION AREAS 

151.17 What is a Tribal Land Acquisition Area? 

151.18 What must be included in a request for Secretarial, approval of a Tribal Land 

Acquisition Area? 

151.19 How is a tribal request for Secretarial approval processed? 
-4^5iT20^What-icriteria-witt-we-use"to decide whetiier^ 

Acquisition Area? 

15 1 .21 Can a tribe include in its Tribal Land Acquisition Area land inside another tribe's 
reservation or Tribal Land Acquisition Area? 

151.22 If a Tribal Land Acquisition Area is not approved, is the tribe prohibited from acquiring 
land vrithin it? 

1 5 1.23 If a Tribal Land Acquisition Area is approved, does the land taken into trust within it 
attain reservation status? 

15 1 .24 Can a Tribal Land Acqmsition Area be modified after approval? 



SUBPART F " FALSE STATEMENTS, RECORDKEEPING, INFORMATION 
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COLLECTION 

1 5 1 .25 What is the penalty for making false statements in connection vnth a request that we 

"■' placelahdiritnist? -.-..- ._ .._.;.. _ _.,.....„... 

151 .26 What recordkeeping and reporting requirements apply to acquisitions of trust title under 

« 

thispart? 

1 5 1 .27 Do information collections under this part have OflSce of Management and Budget 
approval? 



AUTHORITY: R.S. 161: 5 U.S.C. 301. Interpret or apply 46 Stat. 1106, as amended; 46 Stat. 
1471, as amended- 48 Stat. 985, as amended; 49 Stat. 1967^ as amended, 53 Stat. 1129; 63 Stat. 
605; 69 Stat. 392, as amended; 70 Stat. 290, as amended; 70 Stat. 626; 75 Stat. 505; 77 Stat. 
349; 78 Stat. 389; 78 Stat. 747; 82 Stat. 174, as amended; 82 Stat. 884; 84 Stat. 120; 84 Stat. 
1874; 86 Stat. 216; 86 Stat. 530; 86 Stat. 744; 88 Stat. 78; 88 Stat. 81; 88 Stat. 1716; 88 Stat. 
2203; 88 Stat. 2207; 18 U.S.C. 1001; 25 U.S.C. 2, 9, 409a, 450h, 451, 464, 465, 467, 487, 488, 

489r5Ol,-5a27f73,-574;-5-76;-6&8~6OS^^10;-^l-0av62-2,-624,--64M--l;a,-1466rM^ 
authorizing acts. 



SUBPART A - PURPOSE, DEFINTnONS, GENERAL 



§ 151.1 What is the purpose of this part? 



The purpose of this part is to describe the authorities, policies, and procedm-es that we use 
to decide whether to accept title to land in the name of the United States to be held in trust for the 
benefit of an individual Indians or a tribe. 



AR00853 



Case 1 :06-cv-01 405-RWR Document 30-7 Filed 04/1 8/2008 Page 4 of 46 



2/26/99 0:\15iFlNAL.VHS 



§ 151.2 How are key terms defined in this part? 



Alienation means to convey or transfer title to property. 



Btireau means the Baireau of Indian Affairs Tvithin the Department of the Interior. 



Discretionary acquisitions of title means those acquisitions of trust title which we are authorized, 
but are not required, to accept administratively. 

Encumbrance means a limitation on the title of property, such as a claim. Ken, easement, charge, 
or restriction of any kind. 



Fee simple land means title to land is absolute and clear of any condition or restriction, and with 
imconditional power of disposition. 



Host tribe means the tribe having jurisdiction over the land being acquired. 



Individual Indian means a person who: 



(1) Is a member of a federally recognized tribe; or 

(2) Was physically residing on a federally recognized Indian reservation as of June 1, 
1934, and is a descendant of an enrolled member of a federally recognized tribe; or ' 

(3) Possesses a total of one-half degree or more Indian blood of a federally recognized 
tribe. 
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Land means real property or any title interest therein, as defined by the statute that authorizes the 
land acquisition. 



Legislative transfer of title means the direct transfer of title to land into trust status for the benefit 
of an individual Indian or Indian tribe by Congress through legislation. The regulations in this 
part do not apply to legislative transfers of title. 



Mandatory acceptance of title means a conveyance of trust title which Congress has reqiiired the 
Secretary to accept if certain specified conditions over which the Secretary has no control are 
met. 



Reservation means that area of land which has been set aside or which has been acknowledged as 
having been set aside by the United States for the use of the tribe, the exterior bound^es of 
which are more particularly defined in the final tribal treaty, agreement. Executive Order, federal 

-statute^Secretarial Order,- or judicial det^mmationy except thatinthe-Stafe-^f Oklahoma,-^ .._„..„ 

reservation" means that area of land constituting the former reservation of the tribe. "Former 
reservation" means lands that are within the jurisdictional area of an OMahoma Indian tribe and 
that are withia the boundaries of the last reservation estabhshed by treaty, Executive Orders, or 
Secretarial Orders. 



Restricted fee land means land for which an individual Indian or a tribe holds fee shnple titie 
subject to limitations or restrictions against alienation or encumbrance as set forth in the title 
and/or by operation of law. 
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Secretary means the Secretary of the Interior or an authorized representatiye. 



Tribal Land Acquisition Area mbem a gedgf aphic boundary designated by a tribe thardoes not " 
have a reservation, within which the tribe plans to acquire land over a specified period of time. 

Tribe means any Indian tribe, nation, band, pueblo, town, community, rancheria, colony, or other 
group of Indians, which is recognized by the Secretary as eligible for the special programs and 
services provided by the Bureau of Indian Affairs, and listed in the Federal Register under 
PL 103-454, Act of Nov. 2, 1994 (108 Stat. 4791; 25 U.S.G. 479a (1994)). 

Trust land means land, or an interest therein, for which the United States holds fee title in tin :i 
for the benefit of an individual Indian or a tribe. 



Undivided fractional interest means that the interest of co-owners is in the entire property and that 
-such interest-isindistiGguishableT- The interest-has-not been di^dded out-fi^om-the v/hole-pareel; - --- 
(Example: If you own 1/4 interest in 160 acres, you do not own 40 acres. You own 1/4 of the 
whole 160 acres because your 1/4 interest has not been divided out from the whole 160 acres.) 

We means the Secretary of the Interior or an authorized representative. 



§ 15L3 To what types of transactions does this part apply ? 



(a) Except as provided in paragraphs (b) and (c) of this section, this part applies to all fee 
simple land-to-trust, restricted fee land-to-trust, trust-to-trust, and land exchange transactions. 
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(b) This part does not apply to the foHowig transactiom: 

(1) Fee to restricted fee or restricted fee to restricted fee; 

(2) The transfer of title of trust laiid through inheritance or escheat;^ or 

(3) The Legislative transfer of title into trust status. 



\ (c) We will not accept title to land in trust in the State of Alaska^ except for the Metiakatia 

Indian Community of the Annette Island Reserve of Alaska or its members. 



§ 151>4 How does an individual Indian or a tribe apply to have title to land conveyed to the 
United States in trust? 



Individual Indians and tribes must send us a written request asking that we accept title and 
place the land into trust. 



-^ (a)-T1iei:'equest-mustr - -—- - - ■—-- 

(1) Identify the applicant (including the applicant's tribal afHliation); 

(2) Include the legal description of the land to be acquired; and 

(3) Include all information which shows that the proposed acquisition meets the a;pphcable 
requirements ia this regulation. 



(b) The request does not need to be in any special form. However, we strongly urge the 
appHcant to address each section of this part that is relevant to the type of acquisition (e.g., on- or 
oflF-reservation, discretionary or mandatory), hi the order it appears here. Constructing the 
request in this way will enable us to review the request more efBciently. 
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(c) We may also ask for additional infonnatioii to aid usiin reacimig a decision. 



§ 151.5 How do we process the request? 



(a) After we receive the request, we will notify the State, county, and municipal 
governments having regulatory jurisdiction over the land. We will send all notices imder this 
section by certified mail, retum receipt requested. The notice will contain the information 
described in paragraph (a)(1) or (a)(2) of this section, as appropriate. 



(1) If the request is for on-reservation lands or lands inside an approved Tribal Land 
Acquisition Area, the notice we selid under this section will; 

(i) Include the name of the appKcant; 

(ii) Describe the lands proposed to be taken in trust; 
— ~(iii) "State the"proposed"Use of theiand;- aod- ^ '- -— ~ -- 

(iv) Invite the State and local governments firom the State in which the land is 
located to comment in writing within 30 days on the proposed acquisition. 



(2) If the request is for land outside a reservation and outside a Tribal Land Acquisition 
Area, the notice we send under this section will: 

(i) Include the name of the applicant; 

(ii) Describe the lands proposed to be taken in trust; 

(iii) Describe the proposed use of the land; and 

(iv) Invite the State and local governments fi*om the State in which the land is located to 
comment in writing within 60 days on the acquisition's potential effects on the State and local 
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governments, including on their regulatory jurisdiction, real property taxes, and special 
assessments. 



(b) After the comment period has ended, we will send to the applicant copies of any 
comments made by State or local governments on the applicant's request. We will give the 
applicant a reasonable time in which to reply to the comments. 



(c) Subject to restrictions on disclosure required by the Freedom of Information Act 
(5 U.S.C. 552), the Privacy Act (5 U.S.C. 552a), and the Trade Secrets Act (18 U.S.C. 1905) the 
request will be available for review at the local BIA agency or area office having administrative 
jurisdiction over the land. 



(d) We will consider all the documentation that the applicant submits. 



§~151,-6 -KQW'dowe-proceed after makiag-adedsian-oa^tl^ 



(a) We will send the applicant a certified letter describing our decision to accept or deny a 
request; We will also send a copy of the decision letter to everyone (including State and local 
governments) who sent ns written comments on the request. The notice to interested parties will 
explain that they have a right to appeal onr decision under part 2 of this title. 



(b) If our decision is to deny the request, we will take no finther action. 

(c) If our decision is to approve the request, after the exhaustion of administrative 
remedies we will: 

(1) Complete a preliminary title examination. For both discretionary and mandatory 
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acquisitions, after we examine the title evidence, we will notify the applicant of aay liens, 
encumbrances, or infirmities. If the liens, encumbrances, or infirmities make titie to the land 
imEbarketable,wewiUfequir or infirmities 

before we act on the application, 

i 

(2) Publish in the Federal Register, or in a newspaper of general circulation serving the 
affected area, a notice of the decision to take land into trust imder this part. The notice will state 
that we have made a final decision to take land in trust and that we will accept titie ia the name of 
the United States no sooner than 30 days after the notice is published; 

(3) Act on anyjudicial appeals that may be filed; and 

(4) Afer the exhaustion of judicial remedies, accept trust title to the land by issuing or 
approving an appropriate instrument of conveyance. 



§ 151.7 When does land attain trust status? 

After the Secretary has published notice of intent to take the laad iato trust pursuant to 
-§^l^T6-^-^2)--thettme^riodifor appeal has 2^ 

titie objections have been cleared, we will approve or issue the appropriate instrument of 
conveyance. Only after these steps have been completed will the land attain trust status. The 
approved deed will then be recorded in the county where located, titie evidence will be updated, a 

final titie opinion vAU be issued and the deed will be recorded in the appropriate Bureau of Indian 

ft 

Affairs title plant under part 1 50. 



§ 151.8 Will we accept and hold in trust an undivided fractional interest in land for an 
individual Indian or a tribe? 
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We ^wiU not accept and hold in trust for an individuai Indian or a tribe an luadivided 
fractional interest in land, except under one of the following conditions: 

(a) The individual Indian or tribe already owns an undivided fractional restricted or trast 
interest in the land, and is acquiring the additional interest(s) to consolidate ownership. 

(b) The individual Indian or tribe acquires the undivided fractional interest as the result of 
a gift under part 1 52.25(d) and the conveyance does not result in ftirther fractionation of interest 
in the land. 



(c) The individual Indian or tribe is acquiring interest in fee and there are existing 
undivided fractional trust or restricted interests in the same land. 



(d) The individual Indian or tribe offers and agrees to purchase the remaining undivided 
"fractional-trust OTrestrict^d-interest^-thelandv-atnot-^^^ 

(e) A specific statute grants the individual Indian or tribe the right to purchase an 
undivided fractional interest in trust or restricted land without offering to purchase all interests. 

(f) A majority of the owners of the remaining undivided trust or restricted fractional 
interest agree in writing that the individual Indian or tribe may acquire the interest. 

(g)UndertheIndianLandConsolidationAct,25U.S.C. 2201 etseg., a tribe may acquire 
an undivided fractional interest in trust or restricted land under these conditions: 
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(1) The land is inside the tribe's reservation, or inside an approved Trib al Land Acquisition 
Area, or is otherwise subject to the tribe's jurisdiction, and 

(2) The tribe acquires the land: 

(i) At not less than the fair market value; and ' 

(ii) "With the written consent of a majority of the owners of the remaining undivided 
fractional trust or restricted interest of this land. 



(h) The tribe acquires, at not less than the fair market value, part or all of the midivided 
fractional interests in a parcel of trust or restricted land within the tribe's reservation, or subject to 
the tribe's jurisdiction and: 

(1) Over 50 percent of the owners of tiie undivided fractional mterests consent m writing 
to the acquisition; or 

(2) An individual Indian makes an offer under paragraph (e) of this section. 

(i) An individual Indian: 

(1) Aheady owns an undivided fractional interest in the land; 

(2) Offers to match a tribal offer to purchase under paragraph (d) of this section; and 

(3) Has used and possessed the land for at least 3 years preceding the tribe's offer to 
purchase. 



SUBPART B - DISCRETIONARY ACQUISITIONS OF TITLE ON-RESERVATION 

§ 151.9 What information mu st be provided in a reauiest involving land inside a reservation 
or inside an approved Tribal Land Acquisition Area? 
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A request from an individual Indian or a tribe asking that the United States accept title to 
land inside a reservation boundary or to land inside an approved Tribai Land Acqiiisition Area 
must include: 



(a) A complete desaiption, or a copy, of the federal statute that authorizes the United 
States to accept the land in trust and any limitations contained in the authority. 

(b) An explanation of why the individual Indian or tribe needs land to be in trust and how 
the land will be used. This explanation is a crucial factor in determimng if the request should be 
approved. 



(c) If the applicant is a tribe, an explanation of explain whether the tribe: 



(1) -Already t)wns~an-undivided fractional trust or restrictedint^estinthe land; and 
(2) Maintains jurisdiction over the land. 



(d) If the applicant is an individual Indian, an explanation of: 

(1) Whether the applicant akeady owns an undivided fractional trust or restricted interest 
in the land; 

(2) The amount of land that the applicant already owns and the status of the land (fee, 
restricted, or trust); and 

(3) Whether the applicant needs assistance in handling real estate affairs. For example, 
tell us if the applicant is a nainor or has been declared legally incompetent. 
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(e) Title insurance .or an abstract of title that meets the Standards for the Preparation of 
Title EYJdence in Land Acquisitions by tihe United States, issued by the U. ■ S . Department of 
Justice. " ' ' '" -' - -• - - 



(f) Documentation that we need to comply with 516 DM 6, Appendix 4, National 
Environmental Policy Act (NEPA) Revised Implementing Procedures; and 602 DM 2, Land 
Acquisitions: Hazardous Substances Detemunations. (For copies of these directives, see the 
Department of Interior, Bureau of Indian Affairs web site at: 

<littp:/Avww.doLgov/bureau-indian-affairs.html>.) Include a record of consultation with 
appropriate authorities regarding environmental, endangered species, water quality, fish and 
wildlife, wetiands, transportation, air quality, cultural, historical value, hazardous waste, and toxic 
materials. 



§ 151» 10 What criteria will we use to evaluate requests involving land inside a reservation 
orimTdeanaTroroveii^TrifaalljandAccruisW 



We will review all information submitted under §151 .9. We may decide to accept trust 
title to the land if the acquisition meets all of the following criteria: 



(a) We determine that the conveyance is necessary to facilitate tribal self-determination, 
economic development, Indian housing, or land consohdation; 



(b) There is legal authority that authorizes us to accept the land in trust; 



(c) The request is complete (including all supporting documents); 
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(d) The request will benefit the economic and/or social condition of the applicant; 



(e) There is title insurance or an abstract of title that meets the Standards for the 
Preparation of Title Evidence in Land Acquisitions by the United States, issued by the U. S. 
Department of Justice; 



(f) There is information suflSdent for compliance with 516 DM 6, Appendix 4, National 
Environmental Policy Act (NEPA) Revised Implementing Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances Determinations, including, a record of coordination with 
agencies having jurisdiction over cultural, historic, or natural resources; and 



(g) We determine after .mitigation of effects on the environment, cultural resources, 
historic resources, and endangered or threatened species, that the conveyance is consistent with 
appHtable'environmental,-cultural,~Mstoriqi-or —'^ — 



§ 151.11 Can an individual Indian or a tribe acquire land inside a reservation or inside an 
approved Tribal Land Acquisition Area of another tribe? 



An individual Indian or a tribe, including individual Indians and tribes in Oklahoma, may 
acquire land in trust on another tribe's reservation, or inside another tribe's approved Tribal Land 
Acquisition Area, if the host tribe's governing body consents in writing. No consent is required 
if; ' . 



(a) An individual Indian or tribe already owns an undivided jfractional trust or restricted 
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interest in the parcel of land to be acquired; or 



(B)TEe proposed acqufsitibn is inside a ^^^ 

Acquisition Area that is shared by two or more tribes, and the acquisition is for one of these 
tribes, or one of these tribes' members. 



SUBPART C - DISCRETIONARY ACQUISITIONS OFF-RESERVATION 



§ 151,12 What information must be provided in a request involving land outside a 
reservation and outside a Tribal Land Acquisition Area? 



A request from an individual Indian or a tribe asking that the United States accept title to 
land outside a reservation boundary and outside an approved Tribal Land Acquisition Area, must 
include: 



(a) A complete description, or a copy of, the statutory authority that authorizes the United 
States to accept land in trust and any limitations contained in the authority; 



(b) An explanation of the need of the individual Indian or tribe for land in trust and how 
the land wiR be used. This explanation is a crucial factor in determining if the request should be 
approved. The request must explain: 

(1) Why the present land base is not appropriate for the activity contemplated in the 
request; 

(2) Why the applicant needs the land in trust for the proposed use; and 

(3) How trust status will benejfit the applicant's economic and/or social conditions. ' 
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(c) A description of how the applicant will use the land. This desaiption must include an 
explanation 6f: 

(1) The past uses of the land; 

(2) The present use of the land; 

(3) The anticipated future uses of the land; 

(4) The cultural or historical interest in the land; 

(5) The objectives that the individual Indian or tribe hopes to attain; and 

(6) If the acquisition is for housing: 

(i) The projected number of units to be built; and 
(ii) The number of members who will benefit. 



(7) If the applicant is acquiring the land for business purposes, the tribe must provide a 
business plan that specifies the anticipated economic benefits of the proposed use. 



(d) A description of the following: 

(1) The location of tiie land relative to State boundaries; 

(2) The distance of the land firom the boundaries of the tribe's reservation; 

(3) The distance of the land firom the Bureau's agency or area office; 

(4) The location of roads and rights-of-way that provide access to the land; and 

(5) The location of land in relation to the tribe's other trust lands. 



(e) A description of the effect on the State and its poHtical subdivisions of removing the 
land from tax rolls. Describe any measures the applicant will take to reduce these effects. The 
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description of ejEFects must include an e:q)lanation of: 

(1) The amotrnt of annual taxes currently assessed by the local goA^etuments; 

(2) The amount of annual revenue lost from special assessments to tfie local governments; 

if any; 

(3) The amount of annual revenue lost from mineral receipts to the local governments, if 

any; and 

(4) The local govermnents' ability to provide public safety services for the land. . 



(f) A description of any jurisdictional and land use infrastructure issues that roight arise. 
The description must address each of the following issues. 

(1) Zoning, including: 

(i) The current zoning of the land; 

(ii) Any proposed use conflicts with current zoning; and 

(iii) Any tribal zoning ordinances. 

(2) taw enforcement and cross-^deputization, including: - 

(i) Who currently provides law enforcement services for the land; 

(ii) Whether the tribe already has its own law enforcement; 

(iii) Who will supply law enforcement if the land is approved for trust status; and 

(iv) Any additional resources required to provide adequate law enforcement and how they 

will be ftmded. 

(3) Safety factors, including: 

(i) Who supphes fire protection service for the land; 

(ii) Who supplies emergency medical service for the land; and 

(iii) If the land is in a flood area or flood control area. 

(4) TrafBc, roads, and streets, including: . 
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(i) Access to the land; 

(ii) A description and quantification of anticipated increased traffic in the area firom 

proposed use; and' "" ~ 

(iii) A description of whether existing roads and streets are adequate to handle any 

anticipated increase in traffic caused by the proposed use. 

(5) Sanitation, inchiding whether: 

(i) The land is on a city sewage system; 

(ii) The land is served by an adequate sewage system that meets applicable standards; 

(iii)Trash pickup service or another method of trash disposal is available for the land; 

(iv) The city or another facility supplies services to the land; 

(v) There is an adequate water supply for the proposed use and any future anticipated 

uses; and 

(yi) Whether the tribe has water rights to the available water supply. 

(6) Utilities, including: 

(i) Whether a city or a rural electric company supplies electricity to the land; and 

(ii) The source . of heatmg for the land, such as: natural gas, propane, oil, coal, wood, 

electric, or solar. 

(7) Whether there are any cooperative agreements or voluntary actions intended to 
address jurisdictional and land use conflicts. 

(8) Whether the tribe has made any provisions to compensate the State or local 
governments for revenue lost because of the removal of the land from the tax rolls. (Include any 
increases in Title DC ftmdmg from the Indian Education Act or Impact Aid fimding.) 

(g) Whether there is title evidence that meets the Standards for the Preparation of Title 
Evidence in Land Acquisitions by the United States, issued by the U. S. Department of Justice. 
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The evidence will be examined to determine if the applicant has marketable title. 



(h) The dociimentatidh that we need to coihjply with 516 DM 6, Appendix'4, Kafionaf ' 
Environmental Policy Act (NEPA) Revised Implementing Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances Determinations. (For copies of these directives/ see the 
Bnreau of Indian Affairs web site at: <http://www.doi.gov/bureaii-indian-ajBFairs.htnil>.) Include 
a record of consultation with appropriate authorities regarding environmental, endangered 
species, water quality, fish and wildlife, wetlands, transportation, air quality, cultural, historical 
value, hazardous waste, and. toxic materials. 



(i) If the request is for an individual Indian, documentation demonstrating that the 
appHcant's request meets one of the criteria described in § 151.13. 



5 151vi3 Can an individuallndiaii acquire land outside his or her own reservation? 



Except as provided in paragraphs (a) and (b) of this section, we will not accept title to 
land intrust outside an individual Indian's reservation. We may approve acquisitions of land 
outside an individual Indian's reservation if: 



(a) The individual Indian already owns an undivided fractional trust or restricted interest in 
the property being acquired; or 



(b) The individual Indian has sold trust or restricted interest in land and the money 
received fi'om the sale is reinvested in other land selected and purchased with these funds, or 
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the individual Indian is pttrchasing land with funds obtained as a result of a sale of trast or 
restricted land under 25 U.S.C. 409a. 



§ 151.14 What criteria will we use to evaluate a request involving land outside a reservation 
or outside an approved Tribal Land Acquisition Area? 



We will review all information submitted under section § 1 5 1 . 12. We may decide to place 
the land in trust if we determine that the appHcatibn meets all of the following criteria; 



(a) We determine that the conveyance is necessary to facilitate tribal self-determination, 
economic development, Indian housing, or land consolidation; 



(b) There is legal authority that authorizes us to accept land in trust; 



(c) The request is complete (including all supporting documents); 



(d) The acquisition will benefit the tribe*s economic and/or social conditions; 



(e) There is titie evidence that meets the Standards for the Preparation of Titie Evidence in 
Land Acquisitions by the United States, issued by the U. S. Department of Justice; 



(f) There is information sufiBdent for compliance with 516 DM 6, Appendix 4, National 
Environmental Pohcy Act (NEPA) Revised Implementing Procedures, and 602 DM 2, Land 
Acquisitions: Hazardous Substances Determinations: a record of coordination with agencies 
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having jurisdiction over cultural, historic, and natural resources; 



(g) We deterixfine after mitigation of impacts on the environment, cultural resources, 
historic resources, and endaagered or threatened species, that the conveyance is consistent with 
apphcable environmental, cultural and historic resources lav^, and the Endangered Species Act; 



(h) We determine that any adverse impacts on local govermnents and communities are 
reasonable compared to the benefits flowing to the apphcant from taking the land in trust; 



(i) The Bureau of Indian AflFairs is equipped to handle the additional responsibilities of this 
acquisition and has sufficient staff to perform inspections for rights-of-way, leasing, soil 
conservation, and oil and gas exploration, or any other responsibilities resulting from the 
acquisition of the land in trust status; and 



(D -The location-ofthe land relative to- State botmdari^^^^^ 

boundaries of the tribe's reservation, is reasonable based in part on the following; 

(1) If the land is in a different state than the tribe's reservation, the tribe's justification of 
anticipated benefits from the acquisition will be subject to greater scrutiny. 

(2) As the distance between the tribe's reservation or approved Tribal Land Acquisition 
area and the land to be acquired increases, the tribe's justification of anticipated benefits from the 

acquisition will be subject to greater scratiny. 

(3) As the distance between the tribe's reservation or approved Tribal Land Acquisition 

Area and the land to be acquired increases, the concerns raised by the state and local governments 
will be given greater weight 
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SUBPART D - MANDATORY ACCEPTANCE OF TITLE 

§ 151.15 What information must be provided in a request to process a mandatory transfer 
of title into trust status, and how will we process the request? 

(a) To help us determine whether we are mandated by legislation to accept trust title to a 
specific tract of land, we require submission of the followmg documentation: 

(1) A complete description, or a copy of, the statutory authority that directs the United 
States to place the land in trust, and any hmitations contained in that authority; ' 

(2) Title insurance or an abstract of title that meets the Standards for the Preparation of 
Title Evidence in Land Acquisitions bv the United States: issued by the U. S. Department of 
Justice; and 



(3) Any additional information that we may request. 

(b) If we determine that the transfer of title into trust status is mandatory, we will pubHsh 
that determination and a notice of intent to take the land in trust in the Federal Register. 



§ 151.16 Can our determination that a transfer of title into trust status is mandatory be 
appealed? 



The Department's determination that a transfer of title into trust status is "mandatory" 
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SUBPART E-imBALIA]>roACQTJISITIONAiQEAJS ^ 

§ 151.17 What is a Tribal Land Acquisition Area? 

A Tribal Land Acquisition Area is a geographic boundary designated by a reservation-less 
tribe -within which the tribe plans to acquire land Mthin a 1 0-year period. If the Secretary 
approves the Tribal Land Acquisition Area under this part, the reservation-less tribe can acquire 
parcels of laod within the Tribal Land Acquisition Area during that 1 0- year period under the 
on-reservation provisions of this part. 

§ 151' 18 What must be included in a request for Secretarial approval of a Trihal T,anrf 
Acquisition Area ? 

A request for Secretarial approval of a Tribal Land Acquisition Area must be made in 
-writmg,-atthoughwe do not requireilatittake any special farm-HDweverT-we-stnm^yTirgeth 
applicant to address each applicable section of this part in the order it appears here. Constracting 
the application in this way will help us review the request more efficiently. To be complete, a 
request for Secretarial approval of a Tribal Land Acquisition Area must identify the applicant 
tribe, and must mclude: 



(a) A complete description, or a copy, of the federal statute(s) that authorize the United 
States to accept land in trust on behalf of the tribe, and any limitations contained ia that authority. 

(b) Copies of tribal documents relating to the establishment of the Tribal Land Acquisition 
Area and the acquisition of land within it, inclu ding : 
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or 



(1) A copy of tlie tribe's constitution and by-laws, corporate charter, resolution, 

excerpts from those documents that identify and grant tribal officials tiie authority to acquire tribal 
lands onTjehalf of the tribe; ' - -- - - .- _ ..... . _. . . ......... 

(2) A copy of a tribal resolution designating the Tribal Land Acquisition Area, mcluding a 
legal description of the lands located within it; and 

(3) A copy of a tribal resolution requestmg that the Secretary approve the proposed Tribal 
Land Acquisition Area. 



(c) A narrative summary that describes the purposes and goals for acquiring lands in trust 
within the Tribal Land Acquisition Area, including general information about whether the lands 
are to be used for residential, governmental, educational, economic development, or other 
purposes. 

(d) A narrative of the tribe's history that explains: 

- (^l->-Wiett-the-tribe-was federally-recogmzedrandTvliether it vs^as^iraagh-legi^tron; 

treaty, or the Bureau of Indian Affairs' Federal Acknowledgment Process; and 

(2) If applicable, how the tribe became dispossessed of its former reservation lands. 

(e) A description of the Tribal Land Acquisition Area, including: 

(1) A legal description of tiie lands within the Tribal Land Acquisition Area; 

(2) Information about whether the lands are within the tribe's former reservation or 
aborigiQal homelands; 

(3) Information about whether the lands are Federal lands. State lands, or private lands; 

(4) Information about whether the lands overiap with another tribe's jurisdictional area; 

(5) Information about the significance of tiie land to the tribe, inchiding whether the land 
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has any partictilar historical, cultural, reHgious, or other value to the tribe; and 

(6) Information about the distance of the Tribal Land Acquisition Area from the Bureau's 
nearest agency or area ofiBce. ' ' -----. - . . ._ , , , 



(f) A description of the location of roads and rights-of-way, or of additional rights-of-way 
that may be needed to provide access to lands located within the Tribal Land Acquisition Area. 

(g) A description of the reasonably anticipated overall effect on the State and its political 
subdivisions of removing lands located within the Tribal Land Acquisition Area from tax rolls, and 
a description of any measures the appUcant will take to reduce these effects, the description of 
effects must include an e:q)lanation of: 

(1) The amount of annual taxes currently assessed by the local governments for lands 
located within the Tribal Land Acquisition Area; 

(2) The amount of annual revenue which would be lost from special assessments to the 
"iocat^or^nmientsjifany;-" — — — — — — - 

(3) The amoimt of annual revenue lost from mineral receipts to the local governments, if 
any; and 

(4) The local governments' ability to provide public safety services for lands located within 
the Tribal Land Acquisition Area. 



(h) A description of any overall jurisdictional and land use infrastructure issues that might 
arise if the lands withm the Tribal Land Acquisition Area is taken into trust. The description must 
address each of the following issues. 

(1) Zoning, including: 

(i) The current zoning of the land; 
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(ii) Any proposed use conflicts Tvith current zoning; and 
(iii) Applicable tribal zoning ordinances. 

(2) Law enforcement arid cfoss-depntization, including: " 
• . (i) Who currently provides law enforcement services for the land; 

(ii) Whether the tribe already has its own law enforcement; 

(iii) Who will supply law enforcement if the land is approved for trust status; and 

(iv) Whether additional resources would be needed to provide adequate law enforcement. 

(3) Safety factors, including: 

(i) Who supplies fire protection service for lands located within the Tribal Land 

Acquisition Area.; 

(ii) Who supplies emergency medical service for lands located within the Tribe Land 

Acquisition Area; and 

(iii) Information about whether lands located within the Tribal Land Acquisition Area are 

in a flood area or flood control area, 

"~~'~ -(4)-Traf5c,Toads,and~streets, including: - - — 

(i) A description of current access to the land; 

(ii) A description and quantification of anticipated increased traflSc in the area firom 

proposed use; and 

(iii) A description of whether existing roads and streets are adequate to handle any 

anticipated increase in traffic caused by the proposed use. 
(5) Sanitation, including whether: 

(i) The lands located within the Tribal Land Acquisition Area are on a city sewage system; 
(H) The lands located within the Tribal Land Acquisition Area are served by an adequate 
' sewage system that meets appHcable standards; 
(iii) Trash pickup service or another method of trash disposal is available for lands located 



AR00877 



Case 1:06-cv-01405-RWR Document 30-7 Filed 04/18/2008 Page 28 of 46 



2/26/99 O:\151FINAL.VHS 

within the Tribal Land Acquisition Area; 

(iv) The city or another faciKty suppHes sanitation services to the lands loc^^^ 
Tribe Land Acquisition Area; - - - .. - . 

(v) There is an adequate water supply for the proposed use and any future anticipated 
uses; and 

(vi) Whether the tribe has water rights to the available water supply. 

(6) Utilities, including: 

©Whether a city or a rural electric company supplies electricity to lands located within 
the Tribal Land Acquisition Area; and 

(ii) The source of heating for lands located within the Tribal Land Acquisition Area, such 
as: natural gas, propane, oil, coal, wood, electric, or solar. 

(7) Whether there exist any cooperative agreements or voluntary actions intended to 
address jurisdictional and land use conflicts. 

(8) Whether the tribe has made any provisions to compensate the State and local 
"gavemments for revenuer lostbecause ofthei-emoval of the-lands-fromthe^tax rolls. (&iclud€-any — 

increases in Title IX funding from the Indian Education Act or Impact Aid funding.) 
§ 15L19 How is a tribal request for Secretarial approval processed? 

When we receive a request for Secretarial approval of a Tribal Land Acquisition Area, we 
will review the supporting documentation to determine if the request meets the requirements of 
this part. If the request is complete, we will: 

(a) Provide notice of the request for Secretarial approval to tiie Governor's Office, to 
appropriate local government officials, and to appropriate officials of tribes located within a 
50-mile radius of the boundaries of the proposed Tribal Land Acquisition Area. Recipients of the 
notice will be provided 60 days from the date of receipt in which to comment on the proposed 
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Tribal Land Acquisition Area and the request supporting it. Other interested parties may also 
submit comments during the 60-day consultation period. 

(b) After the close of the consultation period, based on the criteria described in § 151.21 
we wiU decide whether to approve the Tribal Land Acquisition Area. Our decision on whether to 
approve the Tribal Laad Acquisition Area will be communicated in the fonn of a certified letter to 
the applicant. We also will provide notice of our decision to interested parties by sendmg a copy • 
of the decision letter to everyone (inchiding State and local governments) who sent us written 
comments on the request for approval. 



(c) If we decide not to approve the Tribal Land Acquisition Area, we will take no further 
action. 

(d) If we decide to approve the Tribal Land Acquisition Area, we will: 

(1) Publish in the Federal Register, or in a newspaper of general drculation serving the 
affected-axea, a^iotice of Hie- decisiottto approve^theTribal-Laiid- Acquisition-Area,- and — 



(2) Thereafter review requests to accept trust title land located within the Tribal Land 
Acquisition Area as "on-reservation" acquisitions under the applicable on-reservation provisions in 
this part. 



§ 151. 20 What criteria will we use to decide whether to approve a proposed Tribal Land 
Acquisition Area? 



In general, because tribes without reservations are agnificantiy disadvantaged, bothin 
terms of cultural preservation and in terms of being inehgible for federal land-based programmatic 
ftmding and technical assistance, there is a presumption in favor of the tribe's need for at least = 
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some trust land. However, in determining whether to approve establislnnent of a Tribal Land 
Acquisition Area, we will consider the individual circumstances of each applicant tribe, 
suifouhding commurdty, and affected land base. There are soine standard criteria which wiE help 
direct our decision-making process. These standard criteria inchide: 



(a) The request must be complete and contain all supporting documents; 

(b) The statutory basis upon which the tribe proposes creation of the Tribal Land 
Acquisition Area: if the tribe is the subject of a statute directing the Secretary to take some 
unspecified land into trust for the tribe's benefit the tribe will enjoy a greater presumption ia favor 
of approval of its proposed Tribal Land Acquisition Area. (For example, there is statutory 
language such as "the Secretary shall take land into trust within the tribe's service area," or "the 
Secretary shall take land into trust within X and Y counties.") 



-_- --(c)"The-isiz^ex)fthe-proposed-Tribal-Land-Acqutsition-Area^ 

tribe's niembership: we will look for a reasonable connection between the amount of land the tribe 

wishes to take into trust, aud the basic trust needs (housing, health, employment opportunities) ot 
the tribe's membership. 



(d) The relationship of the tribe to the lands located within the Tribal Land Acquisition 
Area: we will give greater weight to an request for approval of a Tribal Land Acquisition Area 
that encompasses lands to which the tribe has established a strong cultural, historical, and/or legal 
connection. 



(e) The ability of the tribe and the local non-Indian community to adjust to the 
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jurisdictional changes that will occur if the lands within the Tribal Land Consolidation Area are 
taken into trust, including: 

(1) That there are adequate arfarigements for provision of poEce and fire pfc>tecioh and 
other emergency response for persons living, within the Tribal Land Consolidation Area (whether 
living on trust or non-trust property); 

(2) That there are adequate arrangements for provision of other municipal-type seivices, 
such as garbage removal, water, sewage; 

(3) That adverse impacts on local governments and commimities are reasonable compared 
to the benefits flowing to the appHcant. 

§ 15L21 Can a trib e include in its Tribal Land Acquisition Area land inside another 
tribe's reservation or Tribal Land Acquisition Area? 

A tribe may include land inside the reservation boundaries or within an approved Tribal 
Land Acquisition Area of another tribe, if: 
..-,_ — (a)-tiie host-tribe's gover^gbody-e^nsents in-writing;- — ~ — _- 



(b) the tribe akeady owns undivided firactional trust or restricted interests in the tracts of 
land identified in its Tribal Land Acquisition Area; or 

(c) the tracts of land to be included in the plan are inside a reservation or an approved 
Tribal Land Acquisition area that is shared by two or more tribes, and the plan is for one of these 
tribes. 



§ 15L 22 If a Tribal Land Acquisition Area is not approved, is the tribe prohibited from 
acquiring land within it? 



No. However, the tribe will have to apply to have individual parcels taken into trust under 
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the off-reservation provisions of this part. 



§iSl\ 23 If a Tribal Lahd Acquisition Area is approved, does the landtaken info trust " 
within it attain reservation status? 

No. Lands taken into trust within a Tribal Land Acqusition Area will enjoy "Indian 
country" status as that term has been defined in relevant federal statutes and caselaw. However, 
those lands do not attain "reservation" status by virtue of the Tribal Land Acquisition Area having 
been approved by the Secretary. Reservation status can only be attained if: 

(a) The tribe has apphed to the Secretary under 12 U.S.C. 467; or 

(b) There is a specific federal statute designating the land as a reservation. 

§ 151.24 Can a Tribal Land Acquisition Area be modified after approval? 

Yes. However, the changes must be submitted with a request for approval in compHance 
with the criteria in this part and must be appiroved by the Secretary. 



SUBPART F - FALSE STATEMENTS, RECORDKEEPING, INFORMATION 

COLLECTION 



§ 151.25 What is the penalty for making false statements in connection with a request that 
we place land into trust? 

Anyone who knowingly and willfully makes a false statement in connection with a trust 
title acquisition request may be subject to criminal prosecution under the False Statements 
AccountabiUtyActofl996, 18U.S.C. 1001. 
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§ 151.26 What recordkeeping and reporting requirements apply to acquisitions of trust 
title under tliis part? 

(a) Eablliaocument thM' we Mfof tKa 

for land to be placed in trust is a pennaaent federal case file record. The Bureau of Indian Affairs 
file will maintain each of the documents in accordance with National Archives and Records 
Administration requirements. 

(b) The Secretary will negotiate with Indian tribes and tribal organizations compacting and 
contracting under Titie I or Titie IV of the Indian SelP-Determination and Education Assistance 
Act^ 25 U.SvC. 250 et seq., to ensure that such tribes and tribal organizations also maintain each 
document in a case file in accordance with National Archives and Records Administration rules 
and requirements, and to ensure that they follow all Bureau reporting requirements concermng 
this part. 



§ 151.27 Do information collections under this part have Office of Management and 
Budget aTmroval?^ - ~ — - — - 

(a) The information collection requirements contained in §§ 151.4; 151.5; 151.7; 
151.8(cX 151.10, and 151.11 have been approved by the OflSce of Management and Budget 
under 44 U.S.C. 33501 et seq. and assigned clearance number 1076-0100. Indian tribes and 
individuals must submit the information required under these sections to acquire land into trust. 
We will use the information in making a determination on an application to take land into trast. 
The applicant must respond to this request to obtain a benefit. We will submit the information 
collection requirements in §§ 151.16 and 151.17 to the Office of Management and Budget for 
approval. This information wiU not be required until the Office of Management and Budget 
approves the information collection. 

(b) Public reporting for on-reservation information collection is estimated to average 4 
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hours per response, including the time for reviewing instructions, gathering and maintaining data, 
and completing and reviewing the information collected. Public reporting for off-reservation 

"infomafioh coHeclioh is estiinated to average'8 hbiiirs per response; mcMldirigthetiine for 

reviewing instructions, gathering and maintaimng data, and completing and reviewing the 
information collected. Direct comments regarding the burden estimate or any other aspect of this 
information collection should be sent to the Bureau of Indian Affairs, Information Collection 
Clearance Officer, 1849 C Street, N.W., Washington, D.C: 20240; and tiie Office of Information 



and Regulatory Afiairs [Project 1076-0100], Office of Management and Budget, Washington, 
D.C. 20502. 
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ROGER HUDSON 
08/17/2000 11:36 AM 



JOHN LESHY@DOI. DERRIL J0RDAN@D01. SCOTT KEEP@DOI. lAURI ADAMS/AK/SOLyDOI@DOI 
Subject: A "Head's Up" regarding taking land in trust in Alaska 

Departments posillon en taking land in trust in Aiask He SS^hTv^s weSo Se Do?,L, ,„h- 

Initially, I was only able to refer him to the 1978 Fredericks m^mo anri 9^; nco ic-i a uu .. i x . . 

ht alS^Jof «rul2r °"^ ^='' «" ^^-' -^^^t- "="-78 (ApH',t;S,,rrsent 

;!SS;?i;!l'° = ^ °'f ■ "^ ''^'"' ^'"'^' ""^ ^^^^^ '°'^<^ *« »« s^Jped lal»ring over the draft 
-fflfflofefiie Secretary rKonsito^^ 

I don't know what comments may haVe been received on ttiis subject prior to the 7/12/99 deadline 
although I would certainly be curious about any such comments. I also don't know the LrSS^^ of 
the draft reg3, or who is working on them. Could someone enlighten me on hosTsublSni^d ol^^^^^^ 
share any comments received on the Alaska issue? subjects, and possibly 

l;fmf,ni nf f T'if 'i/'^ ^'- .""! ^"^'"P*^'^ *° P'®^^"* ^ "^w Pe««°" °" behalf of Douglas, or possibly 
fh^u^n S, f 1^' ?nl^^3! *° *^® Department's present position. I am curious as to She her our^resent 
Shf. h?* *"' ^^^^ ?^;.?!9- ^""^'^^"^'y superseded the effort to finalize the 19^7 S opS or 
whether that opinion might still be dusted off, updated, and delivered. 



- Roger Hudson 
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Date: 8/28/00 9:31 AM 

Sender: SCOTT KEEP 

To: MARY ANNE KENWORTHY 

cc: SUZANNE SCHAEFFER 

Priority: Normal 

3ubj^ct:Fwd:A '^Head^s Up" regarding taking land in trust in Alaska 



FYI 



Forward Header 



Subject: A "Head's Up" regarding taking land in trust 

in Alaska 

Author: ROGER HUDSON 

Date: 8/17/00 3:36'PM 



Both I and the BIA received calls yesterday from attorney 

Andrew Huff of the 

Indian law Resource Center (in Montanal?], judging by his 

telephone area code), 

asking about the clearest expression of the Department's 

position on taking land 

in trust in Alaska. He said he was representing the Douglas 
Indian . " 

Association, which is a small IRA-organized Federal Register 

list recognized 

Alaska tribe based in the community of Douglas, right across 

Gastineau Channel 
from downtown Juneau. 

Initially, I was only able to refer him to the 1978 Fredericks 

memo, and 25 CFR 

151.1, although I told him he should not assume that the 

Fredericks memo was 

necessarily still regarded as an entirely persuasive legal 

analysis. Then I 

realized that the Secretary had addressed the topic in the 

introduction to the 

publication of the draft revisions of Part 151, at 64 Federal 

Register 17577-78 

(April 12, 1999), so I sent him a copy of that discussion. 

According to my files, it*s been almost three years to the day 

since we stopped 

laboring over the draft memo to the Secretary reconsidering the 

question of the 

Secretary's authority to take land in trust in Alaska. As 

you'll recall, we 

concluded that statutory authority did still exist to take land 
in trust in 

Alaska, but that our draft recommended that the subject be 
addressed in 

regulations before the Secretary attempted to exercise such 
authority. In, the 

meantime, of course, we have published proposed revised regs,- 
including the 

cited discussion indicating a conscious decision not to change 

che policy of not 

taking land in trust for Alaska Native tribes or individuals. 
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^--'jC ROGER HUDSON 

L/ "''^ 01/02/2001 02:43 PM 



To: SUZANNE SCHAEFFER@DOi 

cc: MARY ANNE KENWORTHY@DOJ, SCOTT KEEP@DOI, MARIA WISEMAN@DOI LAURI 

ADAMS/AIC/SOL/DOI@DO!/ Niles Cesar/JUNEAU/BiA/DOI@BiA; Glenda Miller/J 

Subject: Part 151 Regs re taking land in trust in Alaska 

Happy New Year! In light of the most recently determined strategy for handling of the Alaska lands 
in trust issue in the final Part 151 rule , my recent 1 2/27/00 request for copies of pertinent public 
comments received on the draft regs, forwarded to you by Scott Keep, becomes less urgent. But if 
you do have an opportunity to forward whatever was submitted that's relevant, if anything, the 
Alaska Region will appreciate having such comments on file for handy reference when the matter 
does come up again, as it must under the wording to be included in the relatively imminent Fed Reg 
publication. Thanks. -- Roger Hudson 
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From: MARY ANNE KENWORTHY on 1 /05/200 1 03:09 PM EST 

To: ROGER HUDS0N/AK/S0L/D01 ^ 

cc: 

Subject: Re[2]:Part 151 Regs re taking land in trust in Alaska 

-f.ro(T' y?"'" Preyjo"? note. I thought that you had seen the language that was finally agreed upon 

or 1 would have sent it sooner - here is the pertinent part tHe firet 3 paragraphs that John ^ ""' 
onginally drafted remain the same and then at the end stating. Therefore, the Dept has 
determined that the prohibition in the existing regulations on taking Alaska lands into tmst (other 
than Metlakatia) ought to remain in place for a period of three years during which time the Dept 
will consider the legal and policy issues involved in detenmining whether the Dept ought to 
remove the prohibition on taking Alaska lands into trust. If the Dept. deterinines that the 
prohibition on taking lands into trust in Alaska should be lifted, notice and comment will be 
provided. I'll send a copy of the regs along with the comments, /mak 

Reply Separator 



Subject: Re: Part 151 Regs re taking land in trust in Alaska 

Author: ROGER HUDSON 

Date: 1/5/01 2:59 PM • ' 



Thanks a lot. It sounds like the approach in the preamble to the final rule 
wxll be to take the issue under advisement one more time/ rather than to 
announce a new or continued policy cut with extensive justification, but I'm 
not 

sure who is developing the language to be used. 

Happy New Year. We got an inch or two dusting on Tuesday or Wednesday, with 

little more possible this weekend. At least the downhillers can do their 
thing 

at Alyeska and Hillside. — Roger 
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ROGER HUDSON To: MARY ANNE KENW0RTHY/HQ/S0L/DOI@DOI 

04/25/01 01:02 PM . . 

cc: LAURi ADAMS/AK/SOLyDOI@DOI, SCOTT kEEP/HQ/SOLyDOI@DOI 

Subject; Re: Taking land in trust in Alaska 



Mary Anne - Thanks for the prompt and informative reply. Maybe NARF was just padding its report or 
maybe theyVe got plans which haven't yet been set in motion. - Roqer 



MARY ANNE KENWORTHY 




^^^Jm. MARY ANNE To: ROGER HUDSON/AK/SOL/DOi(2)DOI 

KENWORTHY 

04/25/01 12:06 PM cc: LAURI ADAMS/AK/SOL/DOi@DOI, SCOTT KEEP/HQ/SOL/DOI@DOi 

Subject: Re: Taking land in trust in Alaska 



Roger- 

I am not aware of any trust application for Tuluksuk and if a trust application was filed, I imagine it would 
have gone to your office for review. The only thing out there about taking Alaska lands into trust is the 
language in the preamble to the final regs where Leshy rescinded the 1978 Associate Sol. opinion that 
found that ANCSA precluded the Sec. from taking lands into trust in Alaska. The final regs kept in place 
the ban on taking lands into trust in Alask^ for a period of three years during which time the Dept will 
consider whether the ban on Alaska trust lands should stay In effect. 

The effective date of these final regs has been extended for 120 days and during the first 60 days of the 
extension, the Department is requesting comments on whether the regulations should be amended or 
- withck-awn in-whoieor in-part."-Nefiee 8f-this-dec4sion te extend theeffeetive-date and solicit comments — 
was published on April 1 6, 2001 , at 66 FR 1 9403. Since the effective date was extended the current regs 
are in place and those regs preclude acquisition of trust lands in AK (except for Metiakatia) 1 51 .1 Tm not 
sure how a trust application could be pending. 

Scott, is there something else out there? 

Mary Anne Kenworthy 
Department of the Interior 
Office of the Solicitor 
Division of Indian Affairs 
1849 C Street, NW 
Washington, DC 20240 
te! (202)208-3330 
fax (202) 208-3490 
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ROGER HUDSON To: MARY ANNE KENWORTHY/HQ/SOLfDOI@DOI 

04/25/01 11:48 AM 

cc: SCOTT KEEP/HQ/SOL/DOI@Ddl, LAURI ADAMS/AK/SOL/DOI@DOI 

Subject: Taking land in trust in Alasl<a 



IVlary Anne - As an occasional modest contributor, and therefore a name on a mailing list I just got 
NARF's 2000 Summary Annual Report, it mentions activity relating to the Native Village of Tuluksak 
"seeking to put land owned by the Village corporation into trust." Have they submitted a petition or 
■^T^^U r*'®^ ^ '^^^^'* challenging the new 25 CFR Part 151 approach defening any possible changes 
in the Alaska exclusion policy? Anything going on you're aware of? Thanks - Roger 
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SCOTT KEEP 

04/26/01 05:43 AM 



To: MARY ANNE KENWORTHY/HQ/SOL/DOI@DOI 

cc: LAURI ADAMS/AK/SOI_/DOI@DOI ROGER 
HUDSON/AK/S0LyDOI@DOI 



Subject: Re: Taking land in trust in Alaska 



rn^Hln ^ ["^^'"^ ^'^^.°^^ ^^^'^- ' ^^y "^'^^" ^"* ' ^s "°* aware of this alleged application for 
trust land either. I am assuming, however, that there are or will be numerous applications Curiou"lv the 
statusjjf the Department's position on acquiring land in trust in Alaska is sort of in limbo with the 
rescinding of the Associate Solicitor's opinion. I can not find my copy of the Leshy memo but my 
recoHection is that it did not address specifically all the points in the Associate Solicitor's earlier memo 
which formed the basis for the conclusion that to acquire land in trust in Alaska ( at least former 
reservation lands) post-ANCSA would be an abuse of discretion. Some have given the Associate 
Solicitors memo a broader interpretation and that broader interpretation was relied on in precludino takina 
land in trust under the existing 151 Regulations. However, the rescinding of Assoda e So^^mer 

eS°beSreT ' "'""^'^ "'^'■' '^^ ""^ ^°' '"'"'"'"^ *° *^^ """^'^'" ^^"""""^ ^P"" '"SndedTSS? 

Scott Keep 

IC 301 // Room 6449 

202-208-5311 

Fax 202-208-3490 

MARY ANNE KENWORTHY 



^#.^%^ 




MARY ANNE 
KENWORTHY 

04/25/01 04:06 PM 



To: ROGER HUDSON/AK/SOUDOI@DOi 

cc: LAURI ADAMS/AK/SOL/DOI@DOf. SGOTT KEEP/HQ/SOL/DOI@DOI 
SubjeQt:. Re: Taking. land in tru^t in. Alaska 



Roger- 

I am not aware of any trust application for Tuluksuk and if a tmst application was filed. I imagine it would 

irn!,f" ^ 7°"'" °^'m ^°/ T'^""- ^^^ °"'y *^'"9 °"' ^^'^ ^b°"* taking Alaska landk into Lt s ^e 
anguagein he preamble to the final regs where Leshy rescinded the 1978 Associate Sol. opinion that 
found that ANCSA precluded the Sec. from taking lands into trust in Alaska. The final regs kep^n place 

n^ncn" °"h^^"^ ^""^ '"*° ^'""^^ '" ^'^^"^ ^°'" ^ P^"°^ °f ^'^ years during which time the Dept will 
consider whether the ban on Alaska trust lands should stay in effect. 

The effective date of these final regs has been extended for 120 days and during the first 60 days of the 
extension, the Department is requesting comments on whether the regulations should be amended or 
withdrawn in whole or in part. Notice of this decision to extend the effective date and solicit comments 
was published on Apnl 16. 2001. at 66 FR 19403. Since the effective date was extended the current Ls 
are in place and those regs preclude acquisition of trust lands in AK (except for Metlakatia) 151 1 I'm not 
sure how a tmst application could be pending. • . ■ m nui 
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Scott, is there something else out there? 

Mary Anne Kenworthy 
Department of the interior 
Office of the Solicitor 
Division of Indian Affairs 
1849 C Street, NW 
Washington, DC 20240 
tel (202)208-3330 
fax (202) 208-3490 



AR00894 



Case 1 :06-cv-01 405-RWR Document 30-7 Filed 04/1 8/2008 Page 45 of 46 




MARY ANNE 
KENWORTHY 

02/05/02 01:42 PM 



To; Phil Hogen/HQ/S0L/D0I@DOI, EDITH 

BLACKWELL/HQ/SOL/D0i@DOI 
cc: SUZANNE SCHAEFFER/HQ/S0L/D0I@D01 
Subject: lands into trust in AK 



Attached is a one page I did at Matt's request concerning the history and status of lands into trust 
m Alaska. As with most things we deal with, the issue is much more complicated - but the basic 
f^ctsareset out here. Let me know' if there are any questtonsr -- - --- - 




mattmein.wp 

Mary Anne Kenworthy 
Department of the Interior 
Office of the Solicitor 
Division of Indian Affairs 
1849 C Street, NW 
Washington, DC 20240 
tel (202)208-3330 
fax (202) 208-3490 
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To: MattMcKeown 

From: Mary Anne Kenworthy 

.. Re: BriefHistoryofAlaska Lands Into Trust Issues 

The Department's position concerning trust lands in Alaska was articulated in a 1978 
memorandum from the Associate Solicitor for Indian Affairs stating that it was Congress' 
intention in enacting the Alaska Native Claims Setflement Act (ANCSA), 43 U.S.C. §§ 1601- 
1 628, to remove all lands in Alaska from trust status. In 1980, the Departaient promulgated 
regulations at Part 1 5 1 to set forth the policy and procedures governing the acquisition of lands 
mto trust for individual Indians and Indian tribes. The Part 151 rule stated that "these regulations 
do not cover the acquisition of land in trust status in the State of Alaska, except acquisitions for 
the Metlakatla Indian Conmiunity of the Annette Island Reserve or its members " 25 C F R S 
151. 1. ■ ■ -a 

In 1994, three Villages petitioned the Secretary to change the prohibition on trust acquisitions for 
lands in Alaska. The Department soHcited comments on this petition but never formally 
approved or denied the petition. In 1 999, the Department pubUshed proposed amendments to the 
1980 lands into trust .regulations. 64 Fed. Reg. 17574. In the preamble to these proposed 
regulations, the Department stated that both the 1980 regulation and the proposed one bar the 
acquisition of trust lands in Alaska (except for the Metlakatla Indian Community). The preamble 
stated that there is a credible legal argument that ANCSA did not supercede the Secretary' s 
authority to take land into trust under Section 5 of the IRA, and requested comments on the 
coritiimed validity of the 1 978 Associate Solicitor's memorandum and the Villages* petition. 

On January 16, 2001, the proposed amendments to the Part 151 rule were finalized. 66 Fed. Reg. 
3452. The preamble discussed the comments received on continuing the bar on acquiring lands 
into trast in Alaska. The Solicitor concluded that there is substantial doubt about the validity of 
1978 opinion and rescinded the 1978 opinion. In the final rule, the ban on taking lands into trust 
in Alaska is continued for a period of 3 years during which time the Department will consider the 
legal and policy issues involved in the prohibition and whether ban should be removed. In 
November 2001, the Department withdrew the final rule on takmg lands into trust 66 Fed Ree 
56608. • ■ * ^* 

Currently, the regulations that govern the acquisition to lands into trust are the 1980 regulations 
which contain a prohibition on accepting lands into trust in Alaska. However, as with all 
regulations concerning Indian affairs, the Secretary reserves the authority to waive any regulation 
when it "is in the best interest of the Indians. " 25 C.F.R. § 1 .2. 
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